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Debilitating pain is a widespread problem that cuts across many patient populations. For example, 75 percent of cancer patients in one study reported suffering pain, with 40 to 50 percent reporting moderate to severe pain and 25 to 30 percent reporting severe pain. This occurs even though 90 percent of cancer pain can be relieved through "relatively simple means." 5 Chronic nonmalignant pain has been described as "an extremely prevalent problem." 6 Over two-thirds of nursing home residents experience serious chronic pain. 7 Moreover, the elderly, minorities, women, children, and those unable to speak for themselves due to disability bear the brunt of ineffective care and are undertreated at even higher rates than others. 8 But despite the development of effective pain management interventions and the overall human and financial cost, pain is neglected and undertreated.
The ethical duty to relieve pain is well established. The Agency for Health Care Policy and Research (AHCPR) founds its pain management guidelines on this principle: "The ethical obligation to manage pain and relieve the patient's suffering is at the core of a health care professional's commitment." priority. Payment systems should realize the costs of pain and adequately support pain control. Patients and caregivers must also be informed and assured that pain relief is to be expected and that fears of addiction are unfounded. 10 One source of the problem, according to physicians, is the threat of legal sanctions for treating patients in pain, especially when that treatment must rely on the use of controlled substances. Doctors have reported that they undertreat for pain, in part, from fear of legal penalties, especially disciplinary action." In a California survey, 69 percent of respondents said that the potential for disciplinary action made doctors more conservative in their use of opioids in pain management, and a third reported that their own patients may be suffering from untreated pain. 12 Another review of published research on the undertreatment of pain concluded that "available data suggest that medical decision-making regarding the use of opioids continues to be unduly influenced by regulatory policies and fear of regulators." 13 Doctors' fears of disciplinary action and criminal prosecution are justified. There is no evidence that large numbers of physicians are sanctioned for their treatment of patients in pain, but the impact of the process on those physicians who are only investigated, or only charged but not disciplined, or only warned or cautioned but not penalized is severe. The prosecutorial stance stimulated by a "war on drugs" and by increasing public scrutiny of disciplinary agencies may unintentionally interfere with adequate pain relief because it has intensified and criminalized investigations and later proceedings. Descriptions of the investigation of physicians engaged in the treatment of pain patients with controlled substances present a scenario that would easily intimidate most people.
14 Some evidence also suggests that many state medical boards have not adapted to more current approaches to the use of controlled substances in pain management and that they may rely solely or too heavily on dosage and length of treatment as indicators of inappropriate and illegitimate prescription practices. 15 Greatly increased enforcement efforts in Medicaid programs may also have an impact on prescribing practices in the treatment of pain, though these are still being evaluated. 16 Review of the case law involving disciplinary actions against physicians for their prescriptive practices also reveals that the disciplinary process is not entirely successful in distinguishing between "good doctors" who are providing effective medication to patients experiencing pain and "bad doctors" who are providing controlled substances to patients when it is not appropriate. Brief discussion of two cases illustrates the point.
In a 1995 opinion, the Louisiana Court of Appeals in In the Matter of DiLeo 17 reviewed the case of a physician whose license had been suspended by the State Board of Medical Examiners for his treatment of seven chronic pain patients with controlled substances. The prosecution's expert witness testified that the physician maintained more detailed medical records on his patients than most physicians in general practice did; that the patients did suffer legitimate chronic pain; and that the dosages used were not excessive. The sole basis for the expert's testimony against the physician was the length of time during which the medication was prescribed. Citing only the Physician's Desk Reference, the expert indicated that the drugs were only intended for short-term use. The expert, an addictionologist, testified that the drugs were addictive over the long term. The appellate court rejected the board's suspension of the doctor's license. The court concluded that he had acted in good faith and reasonably believed that the patients were suffering pain; that his patients had suffered serious injury or medical complications that warranted the use of pain medication; and that there was no evidence of diversion or improper use. The physician had first been charged with a violation of the state medical practice act in May 1992, and the board's appeal of this 1995 court of appeals decision was denied in February 1996, nearly four years later.
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In 1996, the Florida Court of Appeals reviewed a disciplinary action in Hoover v. Agency for Health Care Administration, 19 where the state board had imposed a $4,000 fine, had required the doctor to complete continuing medical education on the prescription of "abusable" drugs, and had placed the physician on two years' probation. In this case, the board had assessed these penalties despite the fact that the administrative hearing officer found that the board had failed to prove any of its charges. The board had presented two physicians who testified as experts at the administrative hearing in support of the board's charges; but neither had examined any of the patients or their medical records, and they testified solely on the basis of pharmacy records of the drug and the amount prescribed. The appellate court, in its review, noted that these testifying physicians themselves did not treat chronic pain patients. The court concluded that " [d] espite this paucity of evidence, lack of familiarity, and seeming lack of expertise" the state's physicians testified that the defendant had prescribed "excessive, perhaps lethal amounts of narcotics, and had practiced below the standard of care." The court set aside the board's penalties. The court further noted that it was "surprising to see agency disciplinary action based upon such a paucity of evidence after [the court's] admonitions" in a case some years earlier, 20 concerning inadequacy of evidence in cases involving treatment decisions. 21 These cases evidence substantial problems in the process and the proof used to prosecute the defendant physicians. As would be expected, the number of such appellate cases is not large, in part because very few cases are litigated to the appellate level. 22 In addition, the number of judicial opinions may be small because disciplinary agen-cies and prosecutors may undertake investigations and impose no official sanction while limiting the professional's practice or requiring remedial action as a consensual resolution to the threat of disciplinary action. 23 Further, it appears likely that the number of physicians actually penalized for their prescriptive practices in treating patients for pain is not large, although the state agencies interviewed for the Project on Legal Constraints on Access to Effective Pain Relief (the Project) were not able to separate actions against physicians treating patients for pain from the more general disciplinary category of abuse of prescription drugs. 24 As described earlier, however, the threat of disciplinary action or prosecution is itself severe because of the burdens imposed by the investigation and proceedings themselves.
Investigations and hearings are a necessary part of effective professional discipline and criminal prosecution for suspected illegal drug activity or incompetent care. But even if the health care provider is exonerated in the end, the investigations and proceedings almost unavoidably cause substantial injury to the provider, in terms of financial, professional, and emotional consequences. The licensee's ultimate success in defending his/her actions after lengthy proceedings does not ameliorate these effects. Effective early evaluation or stopping points must be built into the system if fear of legal sanction is to be mitigated as a cause of ineffective care of patients in pain. The actual risk of an inappropriate legal sanction against physicians treating patients in pain is likely somewhat less than physicians imagine; but the severity of the consequences of disciplinary or criminal processes may lead doctors to weigh the risks very heavily.
The Pain Relief Act 25 responds to the problem of neglected pain by addressing the risk of inappropriate legal sanctions against health care professionals. In protecting them, however, the Act accounts for legitimate goals underlying discipline and prosecution.
Disciplinary and prosecuting agencies are concerned with impaired providers who self-prescribe controlled substances or divert drugs to their own use. 26 They are concerned with professionals who are incompetent or fraudulent in their prescriptive practices, because such practitioners present a physical or financial threat to their patients by prescribing controlled substances where the medication is believed to be ineffective or dangerous. 27 Prosecutors are concerned with abuses of government health care programs, including Medicaid. 28 State disciplinary boards are also involved, often in collaboration with criminal prosecutors, in the war against drugs, penalizing providers who prescribe controlled substances that can be diverted to street use or who themselves deal drugs using their prescriptive authority. 29 Unfortunately, disciplinary and prosecutorial efforts to achieve these regulatory goals may be discouraging health care professionals from providing ethically and medically necessary care.
A number of approaches may contribute to resolving the tension in policies underlying disciplinary actions and prosecutions relating to treatment for pain. Important work has been done by some boards of medicine, for example, in developing internal policy statements concerning their disciplinary stance toward the issue. 30 A statutory approach makes a unique contribution.
Why a statute?
Written administrative policies can neutralize the fear of legal sanction if these policies are broadly disseminated among the health care professions and are observed at all levels of the state professional disciplinary agency. A legislative response to the impact of legal sanctions on effective treatment for pain is, however, desirable under many circumstances. A state statute can serve several purposes.
State agencies are charged with achieving a number of public policies in their legal actions against health care professionals for the prescription of controlled substances. Among these clearly stated policies are decreasing the illicit supply of drugs and reducing the costs of certain government-supported health care programs. A statute clearly removing the threat of adverse government action for competent pain management will establish authoritatively a state policy of ensuring access to effective relief of pain. This would allow a pro-pain-relief policy to take its place among other statutorily expressed and easily understood policies. A legislative statement of public policy may also be used by the courts in cases related to pain management in other legal contexts. A statute can be a powerful step in placing pain control at the same level as drug control in state policy making.
A state statute may exert a greater influence over prosecutors and over the lawyers representing the boards in investigations, hearings, and appeals than a policy statement. State government agencies, including disciplinary boards and prosecutors' offices, often experience significant staff and membership turnover, including their legal representation. A clearly articulated statute provides legal continuity across these staff, membership, and representation changes. In an interview survey of a number of state medical boards, the Project found senior staff with responsibility for professional discipline who were not aware of appellate court opinions in their own states even when the opinion had set an evidentiary standard for disciplinary actions relating to treatment for pain and that had directed the boards to alter their practices. 31 Adoption of a pain-relief policy by a single professional state disciplinary agency governs that agency's own actions, and such a policy may satisfy professionals governed by that board. But effective pain management, including the prescribing, dispensing, and administering of controlled substances, involves other professionals. The successful policy making accomplished by one board may have to occur across several state agencies and with the prosecutors who have discretion to act under state criminal law, to ensure that their policy effectively protects all providers who are significantly involved in pain management.
A pain relief statute also provides an external standard by which board policies and actions can be reviewed. In a state that is up to date on its controlled-substances policy in medical treatment, the Act would not impede effective discipline. In a state that persists in very restrictive policies or in formal or informal activity that works against effective treatment, a statute gives a court a legal basis on which to review the board's policies, standards, investigative activity, and both formal and informal actions. Where health care professionals are faced with repeated investigations or letters of concern that appear to threaten but never actually proceed to formal action, a statute may provide them, or the organizations that employ them, with a basis for a declaratory judgment action. 32 Several states have already enacted "intractable pain" statutes, and others are considering them. These statutes vary widely among the states. The Pain Relief Act is compared with these existing state statutes in the last section of this commentary.,
The Pain Relief Act
The following discussion reviews the major provisions of the Pain Relief Act. The first section outlines the operation of the Act. The second section offers a detailed discussion of the Act's major provisions.
Structure
The primary goal of this Act is to terminate actions against providers engaging in justifiable pain management practices as early as possible in the disciplinary or criminal process. The objective is to prevent unnecessary investigations, protracted proceedings, and inappropriate legal sanction. To this end, the Act provides that disciplinary action or state criminal prosecution cannot be brought against a health care provider under certain circumstances. Where such action is brought, the Act sets a procedural and substantive standard for the evaluation of the professional's practices.
The structure used to create this shield for providers engaged in appropriate treatment practices is a form of rebuttable presumption. A provider meeting the standards specified in the Act is presumed to be in compliance with disciplinary standards and criminal law; however, the disciplinary board or prosecutor may rebut the provider's demonstration of compliance with the Act's standards with clinical expert testimony.
Any legislation or rule that distinguishes acceptable from unacceptable practices must make reference to some standard of practice. For example, living will statutes that provide immunity to physicians who comply with a patient's advance directive frequently require simply that the physician act in "good faith." The Pain Relief Act does not adopt a good-faith standard for its protection of health care professionals because that standard would allow professionals who provided incompetent pain management to escape disciplinary action or prosecution. Statutes or rules regulating professionals often require that the professional conform to "accepted standards of practice" or "customary practice." Similarly, a statute designed to shield health care professionals from inappropriate legal sanction could expressly provide that only those professionals who conform to the standard of care or to customary practice are shielded. Such standards are counterproductive in regulating pain management because current professional practices are generally viewed as inadequate, with undertreatment and mistreatment being significant problems.
The use of very broad terms such as "standards of practice," "accepted medical practice," or "customary practice" presents a second problem because they require extensive proof and testimony to fill in the specific content. Reference to standards of practice or customary practice may be ambiguous because the legal connotation of standards of practice can include both "customary," "best," and "accepted" practices. Reliance on a standard that requires extensive proof or that is ambiguous would defeat the Act's purpose of avoiding protracted proceedings and terminating disciplinary and criminal proceedings as early as possible where appropriate. Less ambiguous standards should provide professionals with more confidence that their treatment of patients for pain will not trigger investigation for disciplinary action or criminal prosecution.
Providing a shield for providers who act in good faith may too easily protect incompetent providers. Providing a shield for providers who engage in accepted medical practice can codify inadequate practices and require physicians to stay well within the mainstream instead of adopting current more aggressive approaches to pain management.
The Pain Relief Act incorporates accepted practice/care guidelines as the standard for a shield from disciplinary or criminal actions. The Act does not require compliance with accepted practice guidelines, however. In fact, it specifically states that departure from accepted guidelines is not sufficient evidence on its own to support adverse action against the provider. Instead, compliance with accepted practice guidelines provides only a defense to disciplinary action or criminal prosecution.
To receive the protection of the Act, the professional must be in substantial compliance with accepted practice guidelines. Substantial compliance, as a legal term, means conformity with essential requirements. It requires consid-erably more than minimal but less than absolute compliance. Requiring strict or absolute conformity with guidelines places a severe burden on a provider and is inconsistent with the structure and form of practice guidelines generally.
Those providers who educate themselves about current guidelines available in their field for the treatment of pain patients-and observe those guidelines in their own practices-receive the benefit of protection from discipline and criminal prosecution. On the other hand, accepted guidelines only play a protective role, and evidence of noncompliance is insufficient to support action against the provider. In other words, accepted guidelines can be used as a shield, not a sword, against the health care professional.
To be protected under the Act, the provider must also comply with the standards of practice specifically identified in the Act, including maintenance of accurate and complete medical records, physical examination of the patient, documentation of a treatment plan, among other criteria. The Act also prohibits false or fictitious prescriptions and diversion of medication prescribed for a patient to the provider's own use. These standards have been viewed in the case law as important indicators of good-faith treatment for pain. 33 Applying these statutory standards would screen effectively for the most serious violators of ordinary standards of practice.
The Act requires that a board or prosecutor produce testimony of a clinical expert to rebut a provider's demonstration of compliance with an accepted guideline for care of patients with pain. The requirement that the board or prosecutor involve a qualified expert (as defined in the Act) early in the process operates as an important check on inappropriate enforcement actions. The Act also requires a board or prosecutor to provide testimony of a clinical expert to support its finding or charge of violation should proceedings be pursued.
Specific provisions
Language in brackets in the text of the Act indicates the point at which individual states should provide language that reflects their own statutory framework. For example, in Section 2, the Act does not identify the individual boards by title but rather brackets that item for insertion of the appropriate identifier in each state.
"Health care providers" The Pain Relief Act reaches all licensed health care providers whose prescription, dispensing, or administration practices in pain relief may trigger disciplinary action or prosecution. It is not limited to physicians, as are current statutes and policies.
This broad scope is particularly important because many states are now recognizing prescriptive authority for advanced practice nurses and physician assistants. Further, the delivery of much of health care has shifted to settings such as long-term care, nursing homes, home care, and hospice, where most of the direct pain care is performed by nurses rather than physicians, even in the absence of prescriptive authority for controlled substances. In collaborative practice settings, nurses and physician assistants remain accountable to their own professional discipline boards, independent of the boards of medicine that regulate physicians.
"Intractable pain" The Act uses intractable pain because that term is commonly used in similar state statutes. The Act does specify that intractable pain can be temporary, and this is consistent with the ordinary meaning of intractable, although the connotation of the term is sometimes taken to be long term only. The statutory definition is not limited to particular physical conditions and so would apply to chronic nonmalignant pain and other pain states.
"Clinical expert" It is important that the provider who more aggressively treats patients in pain consistent with newer standards of care be evaluated only by professionals who themselves are knowledgeable about effective pain relief. Current law in many states does not require that a disciplinary board engage an expert in proving a claim of violation of disciplinary standards. 34 Where an expert is required, the courts generally afford the board wide latitude in the qualifications of the expert. In criminal prosecutions, qualifying the experts who will evaluate the provider's practices for the jury is key. Both of the appellate court cases described earlier can be viewed as actions in which the board's experts were inadequate to prove that the defendant physician had violated the law.
Under the Pain Relief Act, the board or criminal prosecutor is required to provide a qualified clinical expert to support the case against the provider. By the specific terms of this Act, the expert is one who "by reason of specialized education or substantial relevant experience in pain management has knowledge concerning current standards, practices, and guidelines." The licensee is not required to provide expert testimony.
"Accepted guideline" The Act protects a health care professional from the threat of legal sanction if the professional substantially complies with accepted guidelines for the treatment of pain. As discussed previously, substantial compliance with such guide-lines provides a shield against legal penalty. The Act specifically states, however, that a health care provider is not to be penalized for noncompliance with accepted guidelines.
The Act limits the statutory recognition of accepted guidelines to those produced by nationally recognized clinical or professional associations, specialty societies, and government agencies. A number of organizations would satisfy the statutory description, including AHCPR, the American Pain Society, the American Society of Clinical Oncology, and so on. 35 The Medical Board of California, for example, has specifically referred to AHCPR guidelines, "which have been endorsed by the Board as a sound yet flexible approach to the management of [trauma, surgery and cancer] pain." 36 The Act excludes guidelines developed primarily for coverage, payment, or reimbursement because those guidelines may be issued for cost-containment purposes. Although cost containment is a legitimate goal, it does not serve the purposes of this Act.
The Act allows the provider to select from multiple sources for guidance in fashioning or defending his/her own practices, allowing for diverse practices of professionals and medical specialties. Allowing guidelines from multiple sources to function within the Act also addresses potential resistance from health care providers, and especially physicians, toward practice or care guidelines. Providers continue to have the freedom to select the patterns of practice that best serve their patients.
The use of accepted guidelines should also address another deficiency in pain management practices by raising the awareness of current standards of pain management within the professions. Physicians and nurses give many reasons for undertreating pain, including lack of knowledge. The Act's recognition of substantial compliance with accepted guidelines as a defense to disciplinary action or criminal prosecution provides a substantial incentive for health care professionals to increase their knowledge of pain management techniques and strategies.
Guidelines are not currently available for all areas of pain management. Where guidelines are undeveloped, the statute specifically gives a board authority to develop its own policies and rules, but these must be consistent with the goals of the Act. The Act itself may in fact prompt boards to fill in the gaps through rule making or policy making rather than through adjudication of individual cases. Case-by-case enforcement, absent statutory or administrative standards, has the unfortunate consequence of testing basic principles and standards at the expense of individual providers. This increases fear of sanction and fear of scrutiny.
It is important, though, that the Act does not place the burden on boards to develop practice or care guidelines. In 1991, the Government Accounting Office reported that medical specialty societies spent one to three years and up to $130,000 on a single guideline development project, a cost that did not include the value of time donated to the professional society. 37 Boards are not able to bear such a burden under current restrictive state budgets.
"Disciplinary action"
Disciplinary interventions frequently result in informal resolution. If the Act is to protect and encourage providers whose practices comply with an accepted guideline and specific statutory practice standards, informal resolutions should meet the same standards of good practice. The Act, therefore, reaches both formal and informal actions and both remedial and punitive actions.
Chemically dependent patients Pain does not discriminate. Patients who are drug-dependent may experience severe pain unrelated to their dependency. They are equally or perhaps more likely to contract painful diseases such as AIDS or to experience injuries or disabilities that may cause chronic pain. Using the patient's preexisting condition as a serious obstacle to adequate treatment of intractable pain is punitive of their status and causes avoidable suffering.
Current legal restrictions on the treatment of chemically dependent patients in pain penalize patients suffering from intractable pain, as well as the licensed professionals directing their care. These legal restrictions are not always well designed and may use inaccurate, inadequate, or ambiguous definitions of dependency or addiction. 38 Restrictions on access to pain medications may also have a severe and adverse effect on the treatment of AIDS patients and an adverse impact by race.
The Act, therefore, expressly extends its protection to providers in their treatment of chemically dependent or addicted patients for pain. The Act, however, specifies a broader authority on the part of the boards to establish both standards and procedures for the application of the Act to this patient population. This structure will accommodate variation in state law and policy in this particular area, although standards and procedures developed by the boards must be consistent with the Act's purpose of encouraging the provision of effective pain relief.
Comparison to current statutes
Several states have enacted pain statutes, 39 or are considering legislation. 40 The Pain Relief Act differs from some statutes in significant ways, and attempts to address shortcomings in existing statutes.
The Pain Relief Act is broader in its scope than all current state statutes in two aspects. First, the Act reaches all professions with significant involvement in the treatment of pain; it is not confined to physicians. Second, the Act reaches both disciplinary action and criminal prosecution. Of course, states may choose to modify the Act by reducing its scope to certain professions or to disciplinary actions only.
Conversely, the Act is narrower than some state statutes in its scope of protection because it does not provide absolute immunity for professionals treating patients in pain; instead it provides significant protection to health care providers who can show substantial compliance with certain standards of practice. At the same time, however, the Act does not penalize providers who cannot demonstrate compliance with any practice guideline. Noncompliance cannot provide the basis of adverse action against any provider.
California's statute provides that "no [doctor] shall be subject to disciplinary action ... for prescribing or administering controlled substances in the course of treatment... for intractable pain" as long as prescription of controlled substances is for a "therapeutic purpose" and meets requirements similar to those in Section 4 of the Act.
41 Similar statutory immunity provisions relating only to disciplinary action and only for physicians have been adopted by Nevada, Oregon, and Texas. 42 Although such statutes appear to afford physicians broader protection, the standards with which the physician must comply are comparatively nondeterminative. For such statutes to be effective, the boards must take appropriate action through rule making or other such activity to rectify the ambiguities of the statutory standard. Where boards have taken such action, the more ambiguous statutory standard may operate effectively; but absent such action, such a statute may provide little encouragement for effective treatment of pain in the face of legal uncertainty.
Virginia's statute simply states that a physician may use controlled substances for the treatment of patients in pain. 43 This statute does not specify what legal effect this statement is to have. It does not directly address standards to be used in disciplinary action, except to state that the statute does not grant immunity. It does not establish a legal standard that effectively responds to fear of disciplinary action.
Several current state statutes rely on general standards of medical practice in the treatment of pain. For example, Florida's statute simply refers to the "level of care, skill, and treatment recognized by a reasonably prudent physician under similar circumstances." 44 Nevada's statute similarly refers to "accepted standards for the practice of medicine." 45 The Pain Relief Act, because it aims to terminate disciplinary proceedings or criminal action at an early point in the process and because it aims to communicate a predictable and reliable standard to professionals concerned about the risk of legal sanction, uses a more specific standard.
The Act is similar to the existing state statutes in specifying other required standards of practice. These include the maintenance of written patient records; physician examination of the patient; the establishment of a treatment plan; and other clinical and practice management actions.
The Act does not require a second medical opinion about the cause of the patients' pain, although a few of the current statutes do. California's statute, for example, requires evaluation by "the attending physician or surgeon and one or more physicians or surgeons specializing in the treatment of the area, system, or organ of the body perceived as the source of pain." 46 Requiring a second medical opinion, especially from a specialist, may create significant access and payment problems for pain patients.
The Pain Relief Act differs from current statutes in its treatment of patients who are chemically dependent. At least three state statutes (North Dakota, Texas, and California) specifically exclude persons who are being treated by the physician for chemical dependency. 47 Some provide that the physician may not provide controlled substances to "a person the physician or surgeon knows to be using drugs or substances for nontherapeutic purposes." 48 The Pain Relief Act, in contrast, specifies that the provisions of the Act do apply to patients who are chemically dependent or addicted. The Act specifically includes the treatment of patients who are chemically dependent in order to offset restrictions that may negatively influence physicians in their treatment of patients who might be inappropriately considered "chemically dependent" because of their long-term use of opioids for the treatment of pain. Specific inclusion should encourage, rather than discourage, professionals in treating chemically dependent patients in pain.
The Oregon statute stands alone in requiring the patient's written consent to pain medication. 49 It requires that before beginning treatment for intractable pain, "the physician shall provide to the person and the person shall sign a written notice disclosing the material risks associated with the prescribed or administered controlled substances to be used in the course of the physician's treatment of that person." The Pain Relief Act does not establish a special statutory requirement of written consent because treatment for pain is governed by the ethical and legal framework already in existence for informed consent to treatment. A specific statutory requirement for written consent treats medication for pain differently than other medications and so continues the notion that it is necessarily riskier or more dangerous. Requiring written consent would raise significant issues for incompetent patients and may raise questions of cultural diversity that are currently being studied in regard to consent and advance directives. 50 Intractable pain statutes are not the only state statutes that currently limit legal sanctions against physicians in their treatment of patients in pain. Most living will or ad-vance directive statutes include direction to the physician that measures necessary for the relief of pain be employed. Several of these statutes, or the statutory forms provided within the statute, direct that pain relief be provided even if it might hasten death. 51 Good-faith compliance with such an advance directive, within the terms of the state statute, usually confers immunity from civil and criminal liability. Living will statutes tend to be of limited application, however; they are almost always restricted to incompetent patients and, in most states, by the medical condition of the patient. Still, they provide a statement of state policy supportive of the alleviation of pain.
Conclusion
Needless human suffering from untreated but treatable physical pain is caused by a number of factors influencing health care professionals, health care institutions, payment systems, and patients and families themselves. Fear of legal sanction is one reason for neglect of treatment. The Pain Relief Act, and similar statutory and administrative responses, can minimize fear of legal penalty for effective treatment of patients in pain. The Act identifies pain control as a priority for state health policy, and allows pain control to join drug control as an expressed policy of the state.
Efforts to align a state's professional regulatory system and other enforcement activity behind the goal of relieving treatable pain must also examine the processes used to investigate professionals charged with legal violations in relation to treatment of patients in pain. New models must be developed to shift oversight of pain management from a quasi-criminal context to another context more conducive to patient protection. Earlier in the history of professional regulation, the regulatory posture toward substance-abusing or otherwise impaired physicians changed significantly with the introduction of diversion and impaired-physician programs. Such physicians are no longer handled in a criminalized process. Nor are physicians who are charged with negligence. The regulatory approaches toward impaired physicians or toward disputes over treatment may offer other models for the investigation and prosecution of health care professionals who meet at least minimum standards in their treatment of patients in pain.
